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Drawback Simplification – S. 1631

The Customs Brokers and International Freight Forwarders Association of Washington State (CBIFFAWS) supports the idea of drawback legislation that seeks to bring drawback practice in line with the commitment of exporters, Customs and Border Protection (CBP), and the entire trade community to automation under CBP’s Automated Commercial Environment (ACE).  While not in opposition to this law, we do urge that the following changes be made, or alternately with the uncertainty around the completion of ACE and what it will or will not be able to do, this legislation should be delayed until the ACE programming for both imports and exports is completed.  

Claiming Drawback Under NAFTA

Under the current law, goods destined for a NAFTA country (Canada and Mexico) can be filed under the same claim along with goods destined for a non-NAFTA country because current law does not require that “NAFTA drawback” be filed any differently than non-NAFTA drawback.  In other words, all goods for which drawback is claimed are subject to the same accounting methodology.  

The legislation – consistent with NAFTA requirements – would not change the process for filing “same condition” drawback claims for goods exported to Canada and Mexico.  Such claims must continue to be processed under the current filing system and will not be automated in the Automated Customs Environment (ACE).  Under this legislation, however, goods that are not destined for a NAFTA country but that are included in the same claim as goods destined for a NAFTA country would have to be filed in an entirely different claim using a non-compatible methodology, thereby doubling the amount of work for the claimant and for CBP.  

In the interest of efficiency and common sense, CBIFFAWS proposes the following provision be added to (d) (2) Exceptions:  

(B) If an article that is exported to a non-NAFTA country is not a good subject to NAFTA drawback but is included in the same claim as an article that is exported to a NAFTA country and is a good subject to NAFTA drawback, the drawback amount shall be the number of units of merchandise claimed times the average duties, taxes, and fees per unit of the designated import line item, less 1 percent.

Proof of Export

The current law requires that companies requesting a duty drawback refund provide a suitable proof of export to show that the goods did in fact leave the country and when this occurred.  While this seems to be an easy requirement, CBP has taken a very narrow view of what does and does not constitute adequate proof.  An original bill of lading or air waybill is required, or a copy may be used if signed by the exporting carrier or its agent.  But the realities of the shipping industry in 2010 are that there are not many carriers that still issue paper;  most have now moved to an electronic environment.  However, CBP still wants paper, so a ton of paper is sent to them to prove export.

CBP and a few large companies in the drawback community, in an attempt to reduce this unnecessary burden, decided that the ONLY way to fix this would be to use the Automated Export System (AES) as the only option for proof of export.  Unfortunately, not all exports are required to have AES transmissions nor does the Foreign Trade Division of the Census Bureau want to receive the additional information.  There are exceptions for shipments sent to Canada – those statistics are collected using the import entries into Canada and is part of both the Canadian Free Trade agreement and NAFTA.  Additionally, shipments valued at less than $2,500 do not require transmissions – and this value might even be raised with other possible legislation.

Again in the interests of common sense and efficiency, we request that language be added to the bill that would:

· allow other documentation to be used for proof of export, 

· documentation that is normally kept in the course of business,

· that does not have to be “original,” 

· and that AES transmission not be the ONLY accepted information.
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